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Appeal from the United States District Court 
for the Eastern District of Washington 

Mary K. Dimke, District Judge, Presiding 
 

Argued and Submitted July 19, 2024 
San Francisco, California 

 

Before: M. SMITH, BENNETT, and JOHNSTONE, Circuit Judges. 

 The Washington Law Against Discrimination (“WLAD”) prohibits 

discrimination in employment because of sexual orientation.  Wash. Rev. Code 

§ 49.60.030(1)(a).  The WLAD gives the Washington State Human Rights 

Commission (“WSHRC”) the power to investigate “unfair practices,” as defined in 

§ 49.60.180 of the WLAD.  Id. § 49.60.120(4).  The Washington Attorney General 

represents the WSHRC in administrative hearings.  See Cases, Washington State 

Office of the Attorney General, https://perma.cc/47T5-4SQT.  In addition, private 

individuals may sue employers, including to enjoin violations of the WLAD.  Id. 

§ 49.60.030(2). 

 As enacted, the WLAD exempted religious nonprofit organizations from its 

definition of “employer.”  Id. § 49.60.040(11).  In 2021, however, the Washington 

Supreme Court held in Woods v. Seattle’s Union Gospel Mission, 481 P.3d 1060 

(Wash. 2021), cert. denied, 142 S. Ct. 1094 (2022), that while this religious-

employer exemption was facially constitutional under the Washington constitution, 

it might be constitutionally invalid as applied to the plaintiff, a bisexual job 

applicant.  Id. at 1063, 1065, 1070.  In doing so, the court narrowed the religious-
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employer exemption to correspond to the ministerial exception under the U.S. 

Supreme Court’s First Amendment jurisprudence.  See id. at 1069–70. 

 The Union Gospel Mission of Yakima, Washington (“YUGM”), a Christian 

ministry, sued the Washington Attorney General and other state officials 

(collectively, “State”).  YUGM asked the district court to declare multiple sections 

of the WLAD unconstitutional in light of Woods.  YUGM alleged that its 

employment policies require that all its employees sign and agree to YUGM’s 

“Statement of Faith” and core values, which require them to agree in belief and 

adhere to a Christian lifestyle and behavior, including certain beliefs on marriage 

and sexuality.  In the complaint, YUGM referenced the Washington Attorney 

General’s Office’s (“AGO”) prior investigation into Seattle Pacific University 

(“SPU”).  There, the AGO sent a letter to SPU, requesting that SPU submit four 

categories of documents and stating that SPU’s employment policies are possibly 

discriminatory and may violate the WLAD.  That investigation resulted in a recent 

Ninth Circuit opinion in Seattle Pacific University v. Ferguson (“SPU”), 104 F.4th 

50 (9th Cir. 2024).1 

The State moved to dismiss.  YUGM moved for a preliminary injunction to 

prohibit enforcement of the WLAD.  The district court granted the State’s motion to 

 
1 The complaint alleged that the Attorney General made clear in SPU that “the 
WLAD now prohibits religious organizations from considering sexual orientation 

in hiring their non-ministerial employees.” 
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dismiss for lack of Article III standing and denied YUGM’s motion for a preliminary 

injunction as moot. 

Exercising jurisdiction under 28 U.S.C. § 1291, we reverse and remand. 

1. We review the district court’s dismissal pursuant to Federal Rule of 

Civil Procedure 12(b)(1) for lack of standing de novo.  Banks v. N. Tr. Corp., 929 

F.3d 1046, 1049 (9th Cir. 2019).  To establish standing, YUGM must meet well-

established requirements: “injury in fact, causation, and a likelihood that a favorable 

decision will redress [YUGM’s] alleged injury.”  Lopez v. Candaele, 630 F.3d 775, 

785 (9th Cir. 2010).  The parties contest injury-in-fact and redressability. 

A. Injury-in-Fact 

In Susan B. Anthony List v. Driehaus, 573 U.S. 149 (2014), the Supreme Court 

provided a three-prong framework for determining when a plaintiff could bring a 

pre-enforcement suit: “[A] plaintiff could bring a pre[-]enforcement suit when he 

‘has alleged [(1)] an intention to engage in a course of conduct arguably affected 

with a constitutional interest, but [(2)] proscribed by a statute, and [(3)] there exists 

a credible threat of prosecution thereunder.’”  Id. at 160 (emphasis added) (quoting 

Babbitt v. United Farm Workers Nat’l Union, 442 U.S. 289, 298 (1979)).  YUGM’s 

allegations satisfy all three Driehaus prongs. 

 On the first prong, YUGM has alleged that its religious belief-based hiring 

policies and practices mandate that all employees, including those in positions such 
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as IT technician and operations assistant, adhere to its religious beliefs, which 

encompass those concerning its view of sexual morality.  The complaint further 

alleges that YUGM will continue to adhere to these hiring practices, and nothing in 

the record suggests otherwise.  See SPU, 104 F.4th at 59 (holding that the first prong 

was satisfied because SPU, “[i]n the face of faculty and student pressure to change 

its policies, the [SPU] Board voted to retain the existing employee conduct policy 

prohibiting same-sex marriage and intimacy”). 

On the second prong, we only require that YUGM’s intended future conduct 

be “arguably . . . proscribed by [the] statute” it wishes to challenge.  Driehaus, 573 

U.S. at 160 (emphasis added) (quoting Babbitt, 442 U.S. at 298).  YUGM  challenges 

the WLAD’s sections with respect to employment discrimination.  On this challenge, 

SPU directly controls, as YUGM has similar, if not the same, employment practices 

and policies as SPU.  See SPU, 104 F.4th at 60 (holding that the allegations that 

“SPU has and will continue to apply its sexual conduct policies to . . . ministers and 

non-ministers alike” satisfied the second Driehaus prong because “[t]hese policies 

arguably violate the WLAD” as interpreted by the AGO). 

YUGM also challenged two additional sections of the WLAD: Wash. Rev. 

Code §§ 49.60.180(4) (employment advertisement), 49.60.208(1) (disclosure of 

religious affiliation).  YUGM’s intended conduct—including regarding its Religious 

Hiring Statement and its requirement that employees and prospective employees 
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disclose their sincerely held religious affiliations or beliefs—arguably also violates 

these sections of the WLAD. 

On the third prong, we apply the three-factor test articulated in Thomas v. 

Anchorage Equal Rights Commission, 220 F.3d 1134 (9th Cir. 2000) (en banc).  As 

we recently clarified: 

The final Driehaus prong requires [p]laintiffs to show a “credible 
threat of prosecution.”  To evaluate the threat of prosecution, we 

consider: (1) whether the plaintiff has a “concrete plan” to violate the 
law, (2) whether the enforcement authorities have “communicated a 

specific warning or threat to initiate proceedings,” and (3) whether 
there is a “history of past prosecution or enforcement.” 

 

Isaacson v. Mayes, 84 F.4th 1089, 1099 (9th Cir. 2023) (quoting Thomas, 220 F.3d 

at 1139); see also Tingley v. Ferguson, 47 F.4th 1055, 1067 (9th Cir. 2022), cert. 

denied, 144 S. Ct. 33 (2023).2 

Applying this three-factor test, we find that the third Driehaus prong is also 

satisfied.  The first Thomas factor favors standing.  A plaintiff need not specify 

“when, to whom, where, or under what circumstances” it plans to violate the law.  

Tingley, 47 F.4th at 1068 (quoting Thomas, 220 F.3d at 1139).  Instead, a plaintiff 

need only allege that it “intend[s] to engage in conduct arguably proscribed by” the 

 
2 Thomas first articulated this framework to analyze the ripeness of a plaintiff’s 

claimed injury.  See Thomas, 220 F.3d at 1138–39.  Tingley applied the framework 
to determine injury-in-fact.  Tingley, 47 F.4th at 1067.  But as Thomas noted, 

constitutional ripeness—unlike prudential ripeness—“is often treated under the 
rubric of standing and, in many cases, ripeness coincides squarely with standing’s 

injury in fact prong.”  Thomas, 220 F.3d at 1138. 
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challenged statute.  Isaacson, 84 F.4th at 1099.  As discussed above, YUGM has 

sufficiently alleged that it intends to engage in conduct arguably proscribed by 

multiple sections of the WLAD. 

We “have taken a broad view” of the second Thomas factor, id. at 1100, and 

have “interpreted the government’s failure to disavow enforcement of the law as 

weighing in favor of standing,” Tingley, 47 F.4th at 1068 (emphasis omitted).  We 

may also find in favor of standing when the government is “only one of the many 

enforcers of” the challenged statute.  Isaacson, 84 F.4th at 1100–01.  Here, not only 

did the State repeatedly refuse to disavow enforcement to the extent that YUGM 

seeks to hire non-ministerial employees, see generally Oral Arg., but the State is 

only one enforcer of the WLAD, see Wash. Rev. Code § 49.60.030(2).  “And in the 

context of pre-enforcement challenges to laws on First Amendment grounds, a 

plaintiff ‘need only demonstrate that a threat of potential enforcement will cause him 

to self-censor.’”  Tingley, 47 F.4th at 1068 (quoting Protectmarriage.com-Yes on 8 

v. Bowen, 752 F.3d 827, 839 (9th Cir. 2014)).  YUGM has sufficiently alleged that 

the WLAD has forced it to self-censor its conduct and its speech. 

We need not decide whether the AGO’s letter to SPU constitutes a history of 

past enforcement under the third Thomas factor because this factor “carries ‘little 

weight’ when the challenged law is ‘relatively new’ and the record contains little 

information as to enforcement.”  Id. at 1069 (quoting Cal. Trucking Ass’n v. Bonta, 
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996 F.3d 1044, 653 (9th Cir. 2021)).  The WLAD, as interpreted by the Washington 

Supreme Court in Woods in 2021, is relatively new. 

Therefore, we find that the third Driehaus prong is also satisfied under the 

Thomas test.  Because we find that all three Driehaus prongs are satisfied, we hold 

that the district court erred in its injury-in-fact analysis. 

B. Redressability 

The State next argues that YUGM’s claims are not redressable.  Our 

conclusion that SPU’s similar claims were redressable directly controls in this 

instance.  See SPU, 104 F.4th at 61–63.  We thus hold that the district court also 

erred in its redressability analysis. 

Because we find that YUGM has alleged Article III standing, we reverse the 

district court’s order granting the State’s motion to dismiss.  

2. Because the district court granted the State’s motion to dismiss on 

injury-in-fact and redressability grounds, it did not address the State’s argument on  

prudential ripeness.  We thus remand to the district court to consider prudential 

ripeness in the first instance.  See id. at 66 (“Because the district court did not rule 

on th[e] issue [of prudential ripeness] below, . . .  we remand to the district court to 

consider the issue in the first instance.”). 

3. The district court denied YUGM’s motion for a preliminary injunction 

as moot.  We remand to the district court to decide YUGM’s motion for a 
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preliminary injunction in the first instance.  See, e.g., Evans v. Shoshone-Bannock 

Land Use Pol’y Comm’n, 736 F.3d 1298, 1307 (9th Cir. 2013) (noting that whether 

to grant a preliminary injunction “is a matter committed to the discretion of the trial 

judge” (quoting Sierra On-Line, Inc. v. Phoenix Software, Inc., 739 F.2d 1415, 1421 

(9th Cir. 1984))); Planned Parenthood of Greater Wash. & N. Idaho v. U.S. Dep’t 

of Health & Hum. Servs., 946 F.3d 1100, 1111 (9th Cir. 2020) (“A district court is 

usually best positioned to apply the law to the record.”); Fed. R. Civ. P. 65(d) (listing 

the required factual determinations in any order granting a preliminary injunction). 

 REVERSED AND REMANDED. 
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UNITED STATES COURT OF APPEALS FOR THE NINTH CIRCUIT 
 

Information Regarding Judgment and Post-Judgment Proceedings 
 
Judgment 

• This Court has filed and entered the attached judgment in your case. Fed. R. 
App. P. 36. Please note the filed date on the attached decision because all of 
the dates described below run from that date, not from the date you receive 
this notice. 

 
Mandate (Fed. R. App. P. 41; 9th Cir. R. 41-1 & -2) 

• The mandate will issue 7 days after the expiration of the time for filing a 
petition for rehearing or 7 days from the denial of a petition for rehearing, 
unless the Court directs otherwise. To file a motion to stay the mandate, file 
it electronically via the appellate electronic filing system or, if you are a pro 
se litigant or an attorney with an exemption from the electronic filing 
requirement, file one original motion on paper. 

 
Petition for Panel Rehearing (Fed. R. App. P. 40; 9th Cir. R. 40-1) Petition for 
Rehearing En Banc (Fed. R. App. P. 35; 9th Cir. R. 35-1 to -3) 
 
(1) Purpose 

A. Panel Rehearing: 
• A party should seek panel rehearing only if one or more of the following 

grounds exist: 
 A material point of fact or law was overlooked in the decision; 
 A change in the law occurred after the case was submitted which 

appears to have been overlooked by the panel; or 
 An apparent conflict with another decision of the Court was not 

addressed in the opinion. 
• Do not file a petition for panel rehearing merely to reargue the case. 

 
B. Rehearing En Banc 

• A party should seek en banc rehearing only if one or more of the 
following grounds exist: 
 Consideration by the full Court is necessary to secure or maintain 

uniformity of the Court’s decisions; or 
 The proceeding involves a question of exceptional importance; or 
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 The opinion directly conflicts with an existing opinion by another 
court of appeals or the Supreme Court and substantially affects a 
rule of national application in which there is an overriding need for 
national uniformity. 

 
(2) Deadlines for Filing: 

• A petition for rehearing must be filed within 14 days after entry of judgment. 
Fed. R. App. P. 40(a)(1). 

• If the United States or an agency or officer thereof is a party in a civil case, 
the time for filing a petition for rehearing is 45 days after entry of judgment. 
Fed. R. App. P. 40(a)(1). 

• If the mandate has issued, the petition for rehearing should be accompanied 
by a motion to recall the mandate. 

• See Advisory Note to 9th Cir. R. 40-1 (petitions must be received on the due 
date). 

• An order to publish a previously unpublished memorandum disposition 
extends the time to file a petition for rehearing to 14 days after the date of 
the order of publication or, in all civil cases in which the United States or an 
agency or officer thereof is a party, 45 days after the date of the order of 
publication. 9th Cir. R. 40-2. 

 
(3) Statement of Counsel 

• A petition should contain an introduction stating that, in counsel’s judgment, 
one or more of the situations described in the “purpose” section above exist. 
The points to be raised must be stated clearly. 

 
(4) Form & Number of Copies (9th Cir. R. 40-1; Fed. R. App. P. 32(c)(2)) 

• The petition shall not exceed 15 pages unless it complies with the alternative 
length limitations of 4,200 words or 390 lines of text. 

• The petition must be accompanied by a copy of the panel’s decision being 
challenged. 

• An answer, when ordered by the Court, shall comply with the same length 
limitations as the petition. 

• If a pro se litigant elects to file a form brief pursuant to Circuit Rule 28-1, a 
petition for panel rehearing or for rehearing en banc need not comply with 
Fed. R. App. P. 32. 
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• The petition or answer must be accompanied by a Certificate of Compliance 
found at Form 11, available on our website at www.ca9.uscourts.gov under 
Forms. 

• Attorneys must file the petition electronically via the appellate electronic 
filing system. No paper copies are required unless the Court orders 
otherwise. If you are a pro se litigant or an attorney exempted from using the 
appellate ECF system, file one original petition on paper. No additional 
paper copies are required unless the Court orders otherwise. 

 
Bill of Costs (Fed. R. App. P. 39, 9th Cir. R. 39-1) 

• The Bill of Costs must be filed within 14 days after entry of judgment. 
• See Form 10 for additional information, available on our website at 

www.ca9.uscourts.gov under Forms. 
 
Attorneys Fees 

• Ninth Circuit Rule 39-1 describes the content and due dates for attorneys 
fees applications. 

• All relevant forms are available on our website at www.ca9.uscourts.gov 
under Forms or by telephoning (415) 355-8000. 

 
Petition for a Writ of Certiorari 

• The petition must be filed with the Supreme Court, not this Court. Please 
refer to the Rules of the United States Supreme Court at 
www.supremecourt.gov.  

 
Counsel Listing in Published Opinions 

• Please check counsel listing on the attached decision. 
• If there are any errors in a published opinion, please send a letter in writing 

within 10 days to: 
 Thomson Reuters; 610 Opperman Drive; PO Box 64526; Eagan, 

MN 55123 (Attn: Maria Evangelista, maria.b.evangelista@tr.com);  
 and electronically file a copy of the letter via the appellate 

electronic filing system by using the Correspondence filing 
category, or if you are an attorney exempted from electronic filing, 
mail the Court one copy of the letter. 
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Feedback or questions about this form? Email us at forms@ca9.uscourts.gov 

Form 10 Rev. 12/01/2021 

UNITED STATES COURT OF APPEALS 
FOR THE NINTH CIRCUIT 

Form 10. Bill of Costs 

Instructions for this form: http://www.ca9.uscourts.gov/forms/form10instructions.pdf 

9th Cir. Case Number(s)  

Case Name  

The Clerk is requested to award costs to (party name(s)): 

I swear under penalty of perjury that the copies for which costs are requested 
were actually and necessarily produced, and that the requested costs were 
actually expended.  

Signature  Date 
(use “s/[typed name]” to sign electronically-filed documents) 

COST TAXABLE REQUESTED  
(each column must be completed) 

DOCUMENTS / FEE PAID No. of 
Copies 

Pages per 
Copy 

Cost per 
Page 

TOTAL 
COST 

Excerpts of Record* $  $  

Principal Brief(s) (Opening Brief; 
Answering Brief; 1st, 2nd , and/or 3rd Brief 
on Cross-Appeal; Intervenor Brief) 

$  $  

Reply Brief / Cross-Appeal Reply Brief $  $  

Supplemental Brief(s) $  $  

Petition for Review Docket Fee / Petition for Writ of Mandamus Docket Fee / 
Appeal from Bankruptcy Appellate Panel Docket Fee $  

TOTAL: $  

*Example: Calculate 4 copies of 3 volumes of excerpts of record that total 500 pages [Vol. 1 (10 pgs.) +
Vol. 2 (250 pgs.) + Vol. 3 (240 pgs.)] as:
No. of Copies: 4; Pages per Copy: 500; Cost per Page: $.10 (or actual cost IF less than $.10);
TOTAL: 4 x 500 x $.10 = $200.
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